Prutha Rueangvivatanakij

Fairfax County Government

Site Development and Inspections Division
12055 Government Center Parkway

Suite 535

Fairfax, Va. 22035

Re: Encroachment Exception Request #2582-WRPA-006-1
Water Quality Impact Assessment #2582-WQ-003-1
K2NC LLC

Dear Mr. Rueanfvivatranakij :

| wish to request that | be added as a speaker at the Public Hearing on
the above referenced matter scheduled to be held on December 6, 2017

at your office at 2:00 PM.
| also wish to submit the attached documents for the public record:

-Request in the Circuit Court for Fairfax County for Preliminary and
Permanent Injunctive Relief, Case # CL2017-5321 (6 pages)
-Restrictive Covenants governing Fairfax Hills, Va. subdivision

(4 pages)
-Preliminary Injunctive Order (2 pages)

As you can see, | have brought a lawsuit against the developer to prohibit
construction less than 75’ from Woodlark Drive, pursuant to Covenant 8
of the Restrictive Covenants. [njunctive relief has been granted in that
lawsuit. Please confirm that you have received all these documents,
submitted them as written comments, and added them to the official
record in this matter. Also please add me to the speakers list.

Thank you.

;f%% 7z, / .
s.Richard R dr. 4/ peeinlot 20y 29 x4

Attachments (12 pages)




VIRGINIA

IN THE CIRCUIT COURT FOR FAIRFAX COUNTY

S. RICHARD RIO, JR,,
Plaintiff,

\ B

K2NC, LLC Case No.

Serve: Sheila Konecke, Registered Agent
803 Hallyard Court
Leesburg, VA 20175

Defendant.

COMPLAINT FOR PRELIMINARY AND PERMANENT
INJUNCTIVE RELIEF, AND SPECIFIC PERFORMANCE

COMES NOW the Plaintiff, S. Richard Rio, Jr. (“Mzr. Rio”), by and through his
undersigned counsel, and hereby files this Complaint for Preliminary and Permanent Injunctive

Relief, and Specific Performance and states as follows:

PARTIES AND JURISDICTION

1. Mr. Rio is an owner of real property and improvements located in the Fairfax
County, Virginia, namely 4317 Woodlark Drive, Annandale, Virginia 22003 (“Rio Lot”). A true
copy of the Deed for the Rio Lot is attached as Exhibit A.

2. The Rio Lot is located within the Fairfax Hills subdivision (“Fairfax Hills”). A
certain Deed of Dedication dated March 27, 1941, and recorded in Deed Book S-14 at Page 551
of the Land Records of Fairfax County (“1941 Deed of Dedication™) created Fairfax Hills. The
1941 Deed of Dedication contained numerous restrictive covenants applicable to the lots within

Fairfax Hills, A true copy of the 1941 Deed of Dedication is attached as Exhibit B.




3. By virtue of his ownership of the Rio Lot, Mr. Rio has standing to enforce the
restrictive covenants contained in the 1941 Deed of Dedication against any owner of any lot or
lots in Fairfax Hills, as provided in covenant number twelve of the 1941 Deed of Dedication.

4, Pursuant to covenant number eight of the 1941 Deed of Dedication, “[n]o
building shall be erected within seventy-five (75) feet of the front property line of any lot or lots
in said Subdivision.”

5. Defendant K2NC, LLC (“K2NC”) is an owner of real property and improvements
located in the Fairfax County, Virginia, namely 4104 Woodlark Drive, Annandale, Virginia
22003 (the “Property”). A true copy of the Deed for the Property is attached as Exhibit C.

6. The Property is a lot located in Fairfax Hills and is subject to the restrictive
covenants contained in the 1941 Deed of Dedication. As the owner of the Property, K2NC is
subject to the restrictions contained in the 1941 Deed of Dedication.

7. This Court has jurisdiction over all the parties as they all have an interest in,
using, or possessing real property in Fairfax County, Virginia and/or transact business in Fairfax
County, Virginia. Further this Court has jurisdiction pursuant to Virginia Code §§ 8.01-620.

8. Venue is proper in the Court pursuant to Va. Code Ann. § 8.01-262.

THE PROPERTY

9. The allegations contained in paragraphs 1 through 8 are incorporated herein by

reference as though fully set forth herein.

10.  Fairfax County records indicate that K2NC applied for a building permit for the
construction of a single family dwelling on the Property. Upon information and belief, the

planned construction of the dwelling on the Property will be in violation of the covenant number




eight of the 1941 Deed of Dedication, in that it will involve the erection of a building within
seventy-five (75) feet of the front property line of the lot.

11. Further, the Property is located in a Resource Protection Area as defined and
provided for under the Chesapeake Bay Preservation Act and as designated by the Fairfax
County Board of Supervisors. The Fairfax County Chesapeake Bay Preservation Ordinance
(Fairfax County Ordinances, Section 118-1-1) requires the preservation of indigenous vegetation
in Resource Protection Areas to the maximum extent practicable.

12. Mr. Rio, through counsel, has contacted K2NC to notify it that the Property is
within Fairfax Hills and is subject to the Fairfax Hills covenants by letter dated March 24, 2017.
The March 24" letter further advised K2NC of the 75 foot front setback covenants and the
prohibition on removing trees from a Resource Protection Area. A true copy of the March 24,
2017 letter sent to K2NC is attached as Exhibit D. Despite Mr, Rio’s requests that K2NC honor
the covenants binding on its lot and its status as a Resource Protection Area, K2NC has
proceeded with its application for a building permit and its construction plans,

COUNT I-PRELIMINARY INJUNCTION AND PERMANENT INJUNCTION

13.  Mr. Rio incorporates by reference the allegations contained in Paragraphs 1

through 12, above.

14.  K2NC has failed and/or refused to honor the covenants contained in the 1941
Deed of Dedication, including particularly the seventy-five foot front property set back.

15.  Upon information and belief, K2ZNC intends to remove trees from the Property,

despite its status as a Resource Protection Area.

16.  K2NC, if not immediately enjoined, will continue to be in violation of the 1941

Deed of Dedication and the requirements for a Resource Protection Area. Such actions will




prevent Mr. Rio from obtaining the benefits of the restrictive covenants that apply to all lots in
Fairfax Hills. Further, KZNC’s non-compliance with its obligations under the 1941 Deed of
Dedication will cause continuing damage to Mr. Rio, Fairfax Hills, and its residents, Finally, the
removal of the trees from this Resource Protection Area will irreparably alter the appearance of
Fairfax Hills, thereby diminish the value of the properties in Fairfax Hills.
17.  Mr. Rio does not have an adequate remedy at law because the damages he will
suffer, if K2NC is not enjoined from constructing a swelling within 75 feet of the front property
line in violation of the restrictive covenants and removing trees in violation of the requirements
for Resource Protection Areas cannot be compensated by an award of money damages.
18. In order to avoid this irreparable harm, it is necessary that the Court direct K2ZNC
to immediately cease construction unless and until construction can be completed in compliance
with the 1941 Deed of Dedication and the requirements for a Resource Protection Area.
WHEREFORE, the premises considered, S. Richard Rio. Jr. prays for the following
relief
(1)  Enter a temporary or preliminary injunction directing the Defendant K2NC, LLC
to cease construction on the Property in violation of the requirements of the 1941
Deed of Dedication and the Chesapeake Bay Preservation Ordinance;

(2)  Enter a permanent injunctive order prohibiting the Defendant K2NC, LLC from
any construction on the Property in violation of the requirements of the 1941
Deed of Dedication and the Chesapeake Bay Preservation Ordinance, and in
particular prohibiting any building within seventy-five (75) feet of the front

property line of the Property and prohibiting the removal of any trees from the lot;

and




(3)  Award Plaintiff a judgment against the Defendant for its damages, including but
not limited to the atforney’s fees and costs incurred in bringing this action,
damages being authorized by covenant number twelve of the 1941 Deed of
Dedication; and

(4) Such other, further and general relief as the Court may deem sufficient and proper

in the circumstances.

COUNT II - SPECIFIC PERFORMANCE

19.  Mr. Rio repeats and realleges the allegations contained in paragraphs I through 18
as if set forth in their entirety herein.

17. K2NC violated and continues to violate the covenants and restrictions contained
within the 1941 Deed of Dedication by applying for a building permit to construct a single
family residence on the Property that will be erected within seventy-five (75) feet of the front
property line of the lot in Fairfax Hills,

18. Mr. Rio is entitled to specific performance by K2NC to insure compliance with
the restrictive covenants for Fairfax Hills. Mr. Rio is further entitled to specific performance by
K2NC to prevent violation of the Chesapeake Bay Preservation Ordinance.

19.  Mr. Rio does not have an adequate remedy at law because the damages he will

suffer (if K2NC is not enjoined to cease construction) cannot be compensated by an award of

money damages.

WHEREFORE, the premises considered, S. Richard Rio, Jr. prays for the following

relief’
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Enter a temporary or preliminary injunction directing the Defendant K2NC, LLC
to cease construction on the Property in violation of the requirements of the 1941
Deed of Dedication and the Chesapeake Bay Preservation Ordinance;
Enter a permanent injunctive order prohibiting the Defendant K2ZNC, LLC from
any construction on the Property in violation of the requirements of the 1941
Deed of Dedication and the Chesapeake Bay Preservation Ordinance, and in
particular prohibiting any building within seventy-five (75) feet of the front
property line of the Property and prohibiting the removal of any trees from the lot;
Award Plaintiff a judgment against the Defendant for its damages, including but
not limited to the attorney’s fees and costs incurred in bringing this action,
damages being authorized by covenant number twelve of the 1941 Deed of
Dedication; and
Such other, further and general relief as the Court may deem sufficient and proper
in the circumstances.

Respectfully submitted,

S. RICHARD RIO, JR.

By Counsel,

DNoeor, Chabudecty

Marla J. DidZ (Va. Bar No. 46799)

Gregory A. Chakmakas (Va. Bar No. 87386)
WHITEFORD, TAYLOR & PRESTON, LLP
3190 Fairview Park Drive, Suite 800

Falls Church, Virginia 22042

(703) 280-9131

(703) 280-9139 (facsimile)
mdiaz(@wtplaw.com

gchamakas@wiplaw.com

2204774




sl adlon adg

s by JOBEPE L.

e

AR

1

an

it




ipipe; thenpe

! faet, an are

PARKWAY® lying east of Parkwsy Rosd and therson marked *Excluded® are axe
progaly excepted from this subdivislion and dedleatlion.

And the party of the fivat pard, as scle owner and proprietor of the
sald land embraced in this dsed of dedication, subdivision and plat thersof,
nereto attached, doth now certify that this subdivision of sald land iz mads
ag shown on the sald plat theree? hersunto sttachsd and exprossly mads a
purt hereol, with ths free congent and in accordsnce with the desire of the
andergigned pnrty-or the first part, the gald owner snd propristor thereof,
and doth further csrtiry that auch statements ghall hnve Che game force
and erffect ag L{f the same wers enderssd by him upon ths gald plat hereto
attached and expressly made & part hersof.

The aeld lang now subdivided and dedicated being described in a survey
thereoof wads by the gnid R. W. Berry and Sons ag follows, toewit:

Beglnning for the saps abl an iron pips hevetsfors planted at the nerth
wegtorly corner of the se1d tract of iand, belng ¥hare the wosterly boundary
ot the paié Sract of land indersects the poutherlily gide of Littls River
Turnplke, as widened; thence with the cutline of the sald traet of land, the
following couwrses and dlptances, 5. 0% 1M Q0¥ B, 2U61.30 reet %o an fron pips;
thence §. 52¢ 45* 30% £. Lsb.2h fest to & stone; thenss 8. 762 Lbt 107 B,
557.80 fest to & polnt in Accotink Creek; ftheuce N. 36° 03' 00¥ B. 3L1.70

: fest to 8 polnt sgaln in Accotink Creak; thence N, 7¢ %20 00F E. ¥31.50 feet

to & point again in Acootink Cresk; thence N. 32% 14+ O0* E. 808,60 fest Lo
s iron pipe; thenos lsaving the cutline of the snld frast of land, K. 2tv
297 30¥ €. 332,58 feet to-am iron pips; thences with the arc of & curve to
the left, having & radiug of 1857.13 feeb, en arce dlatancs of 531.33% fest,
the sublending chord bearing N. 16% 19+ BoY E. 530.12 fest, to an iron pipe

st the polnt of sangénocy; thence H. 8¢ O7¢ 20" €. 200.00 feet to an iron

with the aro of & curvs s the right, having s vadlue of 50.00
diptance of 7£.84 reet, the sublending chord bearing ¥. 530 07!

20% E. 710,72 fest %o sn lron pips &% She point of tangency on the esutherly

i pide of Little River Turapike, ns widepsd; thence with the goutherly side

of Little River Turnplks, as widensd, the following ocourmes and dlstencss,
H. 8l° 527 LO¥ ¥, &78.90 Teot to an irsn pipe, thence N, &lv Okt BOY §,
1281.60 reet to the placs of bagluning, the above described tract of land

i

eontalining 65.93 aores of land, mors or legs.
LESS AKD EXCEPT thersfron the 49,886 aquare foet of land shown on sald
plat in Lot Numbersd Five (5}, ana the 49,480 square reet of sald land shown
on sald plat in Lot Mumbersd 8ix {6}, the land eubraced in sald Lot Kumbersd
Five (5) and Lot Numbeved Bix (6} on sald plat being hepeby expressly excluded
fyrom this deed of dedication. (Hsference to the seild deed recordsd as afore.
said and to eald plat hereuntn anvexed ls now mado for more particular
desoription of the lang hereby subdivided and of the streets and park therein
Bbereby dedicated]. )
Pine Ridge Drive shown ot s;i& plat Lo the ldentical stroet contemplated
to bs known as Catoma Drive and mentioned in s deed heretofore exssuled by
the party of the first part, datsd Mey 27, 1940 and recorded in laber D, No.
14, page 135, of the eat¢ land records, conveying to Annandale Farm Homes,

Incorperated, the two sald lots Numbered Five (5} and 8ix (€} now excluded

BasE Bt Filse i e RAVIEL. 0. GoEned and Aok pakebssase. .

i
H
1
{
i

;
|
i

ahe

i3..J




to public uge by Annandals Farm Homes, Incorporated, for ths full alxty-foot
wlath and the full dapth of ftwo hundred twenty-five fest on the essterly
line of gaid Lot Humbered Five (§) and on the wenterly line of sald Lot
Numbered Bix {5}, ne shown on the plet hereunto annexed.
=~ “ynis fubdlvision is mede expressly aublect to the following conditiana
and restrictions, which shall bs construed as covenante real running with the
land hereby subdlveided and dedieataﬁ‘ toewhts

: 1. Ho apsriment houses, flats, rows of houses, duplex houser or places
of apupgsnent shall be erected or constructad on any of the lots in srid

T Bubdivision or sny part thereof, and sll bulldings or giructurss shall be
deglgnsd and uged for the private residence of not meve than ons family

2. No dwslling houps, {including attached garsge) sball be erected on
any ong of sald lots or any part thereofl, costing less than $LSL0.00 to
apnstruet, and no éctached garage shall ks orected on any one of sald }ota
or any part thereof, oosting less than §500.00 to construct. '

3. Ho lot In the said Bubdivision or any part thersof shall ever be used
or allowed o be wesd for medufacturing, wethanlcal business, hofel, tourist
boms, boarding hiouse, theatrs, nipht club, rumd houses or entsrtalnment
purpotss or For any purposss which would be a nulsance o the owner or swhners
of any 1ot or lots in the pald Subdivision.

i, ¥o aign, biliboard or other eimilar device ghall be erected, placed
or melntalned upon the sald property sxcept "for szale” or ¥for renl® signs.

5. Ho 1ot or lots in sald Subdivielon or any part of any lot or lots
shall ever be uged oy acc&pitd by o alrectly or Indirectly solé, demiasd,
transfevred, conveyed unto or in trust for, leased, or rented to oy one not
of the Coucasian racs, excopt that thie shall not% exclude partial ocgupancy
by domsgtlc servant: of another racp employed by and in sctusl gervice ot
the times of such pardigl ccoupancy of any ownsr or ownsrs of any lot or
lote in sald Bubdivision.

6. No re-subdivision of any lotf or lots shall be mads without the prior
conaent in wrlting first had and obisined frem the periy of the first part
or nis assigns.

T+ A1l commerolal sutomobiles or trallers owned or used by the owners
or peoupants of any lot or lots in sald Subdivision ghall be hHoussd and may
noy bs parked on or in front of any 1ot or lots in sald subdivision,

£, o Building shall be gracted within gsventy-five (75) feet of tha
front propérty lins of any lot or lobs in sald Bubdivision.

o 9. Ho sow, hogs, gostas Or shssp shall be kept upon any of eatd lots or
any part thersof.

i0. No commercianl dog xennsl for the ralsing, breeding, training or sale
of dogs shall be kept, operated or maintalined from or on any of anld lots or
sny part therecof.

11. e front and slde yards ol emoh lot, when improved by the erection
of & dwelling thereon shall be kept fres fros trash, weeds and unou? grass
which bas attained o heighth of six () inshes.

12, It sny owner of any lot or lote in astd Gubdivision ghall vlol&fo
or attempt to violate any provision or provislons of the afopresald covenante,

4% shall be lawful for any other psgrson or psrhqag owning eny lot oy lote in
BRI S 5o 10 e T TIN5 2577 N g 3 2 it B TR 00 ¢ B 520 0 S 0
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| the ssld bond thereby saocured, payable to the o

2814 ubdivision to institute any procesdings a&f law or In edulty sgainsl ths
peraon or persons so violating or atfempting to violate mny such covenant,

sither to prevent him or thenm from sc dolng, or to recover damapes for such

violation.

13. should any one of the aroressld covenants, or any provision or
provisiens theresf, be held invalid by any Court having Jurisdiction, such
Judgment of such Court shball in no wise arréct or lmpalr any of the other pro-
vigions elther of that or any other covenent, all of which absll resmain in full
torce and effeot; and

WHEREAS, the par%y of the Tirat part hereto aid by his certain desed of
trualt dgted July 6, 1938 and recorded in Liber B, No. 1%, page 177 of said
land records, convss & larger parcel of lénd containing 94, 6% acres of which

the land herein pubdividsd sand dedicated ts a portion, to the party of the
Y LU pavis Held, ¥ilgon ¥, Farpr,

sacond part hiersto, in trust ¢
© the lapt will and testament of

Exeentor and Trusteée for Llls
Jehn F. Davis, Perry P. Coupton
all of #hich are fully set forth ang aw..

“rent of gundlley bonds,
od deed of trust,

wld ¥ilson ¥, Farvr,

§ Executor and Trustee for Ella K. Davis under the last will and testamsnt of
i John F. Davis having been duly asgigned for valuse regsived, to the asald Ruth

b. Littleton, and bond thereby sscured, paysble to the order of Mary E. Davls,

having been duly sesigned Tor velue received o the saig gmse E. MHakely; and

WHEREAS, the parties of the third part heretfo are now the holders of all
of the borde secured by the ssld deed of trust and ars w&lling Yo unite in
this dedloation of ths aforassid portion of esald 94.61 gofﬁa of land:

HOW, THEREFORE, THIS DERD FURTHER WITHESBETH, that the perty of the
sapond part hereto and i{he parties of the third part herste, 4o now hérehy
congent Yo the subdivision of the aforesatd lend and ¢o the dedicstion of the
stroets and park therein as ehown on the plat hereunto annexed and expregsly
wmade g port herest, sush ocongent Yo such &edicalion %0 in no wise fmpair the
lien of the aforesald deed of trust on the lots shown in sald subdivision,
the lien of euid deod of frust ag te the park apd the stfaatﬂ ghown Lo sald
subdivislon and dedioation being heveby expresaly rslessed, subject, however,
to the provision that Lf any one o ssld streets or any psri thersoef or sald
park or ahy park thersof sz shown ob s8id plat be vacated then the lien of
said desd of trpst shall attach therels.

Fitnees the rollowing signaturss and seals:

Jogeph L. Bristow  (8EAL}

¥ilson M. Pary ( BEALY
Pragtes an aforessld,

Bthel Davis Reid { BEALY

Parry F. Compton (BEAL)

Roas £, MHakely { BEAL}

Ruth D, 1ittiston {BEAL}

BTIATE OF VIROINIA, COUNTY OF FAIRFAX, to.wily;
I, Ruth &, Mitehell, s Hotary Public in angd for the 8tats and County

aforenaid, and whose commisuion ap such will oxpirs on’ the Znd day of February,
1952, 4o heresby certify that this day personally appeared befors m¢ in ny seld
gtate and County JOSEPH L. RRISTOW, widower, and WILSON M. FARR, Trustee, whose
nemes ars signed Lo the foregolug desd of dedication dated the 27th day of

: Harch, 1941, and saoh then and thers acknowlsfiged the pame befors me.

GIVEN under my hand this 5¢h day of April, 1941,
Butly A, Hitchell Hotary Public as
Afovesssd.
In the Clerk's Office of the Cilrewit Court of Falrfax County, Virginis,

April 9, 19h1, at 12 otolock, M.
iy desd of Gedlication with plat attached was received, and with the pertifi-

.

pats mavexed, admitisd to record.
, ST b Kooty  JOHH X, WHALEN, CLERK. T




VIRGINIA

IN THE CIRCUIT COURT FOR FAIRFAX COUNTY

S. RICHARD RIO, JR.,
Plaintiff,
v,

K2NC,LLC Case No. CL2017-5321

Defendant,

PRELIMINARY INJUNCTION ORDER
THIS MATTER HAVING COME UPON Plaintiff’s Motion for Emergency
Temporary and Preliminary Injunctive Relief and, after a hearing on the preliminary
injunction and argument of the parties, it is hereby
ADJUDGED, ORDERED AND DECREED that Defendant K2NC, LLC, and any
aneen) nu( From W

parties acting on its behalf shall-nebipe

ﬁ/ﬂu.

A %fw/ & ENTERED THIS 57 DAYOF SU / ~ 2017
, 0 f" W
M Judge; Circuit Court for Fairfax County

David Bernhard




I ASK FOR THIS:

Muddi f Kte, ~

Mprla J. Diaz (VSB#A6799)
Gregory A. Chakmafkas (VSB# 873 %
WHITEFORD, TA & PRESTONFLP

3190 Fairview Park Drive, Suite 800
Falls Church, Virginia 22042

(703) 280-9131

(703) 280-9139 (facsimile)
mdiaz@wiplaw.com
gchamakas@wtplaw.com

Counsel for Plaintiff

SEENAND [F0ectbod FO ns the Detendant lggs  cloen Thet

David G. McKennett, Esq.£¥/SB # 71257)
Purnell, McKennett & Menke, PC

0214 Center Street, Suite 101

Manassas, VA 20110

(703) 368-9196

(703) 361-0092 (facsimile)

dmckennett@manassaslawyers.com

Counsel for Defendant

2208247
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